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This article intends to provide an historical framework to the development of the 
concept of European Governance and its attempt to reach European citizens 
through information policies and communication strategies.1 In recent years the 
European Union has produced a great number of legal texts and treaties on the 
issues of governance, transparency and access to documents.

I will summarise those aspects of these developments which are particularly 
relevant for the archival community. There are other academic communities that 
discuss problems of European governance, transparency and freedom of 
information.2 However, a summary of these debates among political scientists 
and historians would go beyond the scope of this paper. Similarly, empirical 
research analysing the use European citizens make of their right of access would 
be a challenging topic for a future article.

European governance: historical background

In Nice in December 2000 the Member States of the European Union (EU) 
took the technical decision ensuring the accession of new States. However,
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neither the meaning of European integration nor what they wanted to 
achieve together was debated to a full extent. The European Council of 
Laeken was called upon to take appropriate initiatives to pursue a process 
of reforms and a wide-ranging debate. The Nice declaration pinpointed 
- niter alia - four fundamental questions: the future role of national 
parliaments, the simplification of the Treaties, the status of the Charter of 
Fundamental Rights of the European Union, and a more precise 
delimitation of powers between the European Union and the Member 
States.3

In July 2001, the Commission presented its White Paper on governance 
in which it affirmed that:

... today, political leaders throughout Europe are facing a 
real paradox. On the one hand, Europeans want them to 
find solutions to the major problems confronting our 
societies. On the other hand, people increasingly distrust 
institutions and politics or are simply not interested in 
them. The problem is acknowledged by national 
parliaments and governments alike but it is particularly 
acute at the level of the European Union. Many people are 
losing confidence in a poorly understood and complex 
system to deliver the policies that they want. The union is 
often seen as remote and at the same time too intrusive ... 
Hence, the Union faces a double challenge: there is not 
only a need for urgent action to adapt governance under 
the existing treaties, but also for a broader debate on the 
future of Europe ... The White Paper proposes opening 
up the policy-making process to get more people and 
organisations involved in shaping and delivering EU 
policies. It promotes greater openness, accountability and 
responsibility for all those involved.4

The basic message of the White Paper was simple: EU institutions and 
Member States need to govern better together. Better governance means 
better cooperation with the aim of demonstrating for European citizens 
their place in the European Union's projects and in its day-to-day 
business. Democratic consciousness in Europe provokes a need for 
accountability and proportionality in the way powers vested in EU 
institutions are exercised.
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This need is expressed more especially in transparency, clarity and the 
willingness to stand up to scrutiny. It has to be stressed that the term 
'transparency' is frequently used in the language of the EU institutions 
to mean openness in their work.5 This term is used in a variety of 
documents concerning broader public access to information and to EU 
documents, and to more intelligible legal instruments. Complaints by 
European citizens concerning a lack of transparency tend to reflect a 
feeling that the EU institutions are remote and that decision-making 
procedures are difficult for them to understand.

In the wake of the Kaufmann report on European governance, a resolution 
adopted by the European Parliament in November 2001 strengthened 
these ethical requirements further.6 Stressing the primacy of political 
accountability behind legislative action, the resolution brought out the 
need for more transparent and equitable consultation with citizens. It 
regretted that the Commission did not mention the regulations on access 
to documents in the White Paper:

... since it is evident that proper implementation of these 
rules and the allocations of adequate resources to that end 
are of paramount importance for the achievement of good 
governance in the EU.7

The Laeken European Council in December 2001 opened a new phase 
of European integration. Created with six Member States, the Union 
now has fifteen and will soon count twenty-five Member States. The 
single currency and common policies on justice and security, foreign 
relations and defence have been added to unified economic action. In 
fifty years of history there have been fifty years of solid achievement 
but, as consequence of this process, coherence has gradually been lost.

The very success of the reconciliation between the peoples of Europe, 
which was at the origin of the European project, has made the EU 
institutions lose sight of the initial political ambition. The citizens, to 
whom Europe has brought peace, stability and well-being, are faced 
with a machinery which, increasingly, they do not understand. The 
legitimate expectations of citizens to have full and easy access to 
information on European affairs, European governance and the future 
of the Union call for a modern, efficient and reliable information policy. 
The challenge to equip the EU institutions with tools to better fulfil
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their duty of informing and communicating has been an opportunity to 
reinforce and rethink their communication policies.8

Information policies and communication strategies

At the heart of European Union's information and communication policy 
is the obligation to bring Europe closer to its citizens. The structures and 
institutions themselves must adapt to this imperative giving the 
impression that Europe is 'just round the corner' with information that 
is clear, appropriate and in touch with its citizens' concerns. Similarly, it 
is essential for citizens to be informed about the Charter of Fundamental 
Rights of the European Union in order to fully benefit from it. However, 
the strategy for a coherent and comprehensive information and 
communication policy will not in itself be sufficient to resolve the issue 
of good governance or the 'democratic challenge'. Just like its Member 
States, the European Union is facing public disaffection with politics. At 
the European level this crisis of representation is even greater since there 
is no clear public perception of the legitimacy of the EU institutions. In 
order to fill the perceived information deficit there is therefore an 
increasing need for European projects to be made meaningful to European 
citizens.9

In its White Paper on European governance the Commission had already 
acknowledged that democracy depends on the capacity of the 
individual to participate in public debate; that EU institutions must 
not waste any time in rising to this challenge, which will only increase 
with the addition of more Member States.10 However, genuine 
communication by the European Union cannot be reduced to the mere 
provision of information: it must convey meaning, facilitate 
comprehension and dialogue within national public opinion so as to 
enhance the participation of the general public in the European debate.

The EU has identified three priority topics concerning communication 
with its citizens: enlargement of the union by the addition of more 
member States; the future of the European Union; and the area of 
freedom, security and justice. The communication strategy on 
enlargement focuses on the legitimacy of these countries joining the 
union, the considerable efforts made by these countries to adopt 
community law and practice, and the undeniable value added by 
enlargement.
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The topic of the future of the European Union matches the need to provide 
general information and basic explanation about how Europe actually 
works, concerning the work of the Convention on the future of the 
European Union and ensuring that the outcome is properly appreciated. 
Lastly, the area of freedom, security and justice, developed around the 
issues of immigration and human rights and implying democracy and 
respect as basic values, is aimed at giving full meaning to the concept of 
European citizenship.

Among the instruments, tools and resources available to ensure that this 
new EU communication strategy succeeds is the Europa website.11 Europa 
is an essential instrument for bringing the institutions closer to people 
and for facilitating contact between Europeans. It could be better geared 
to meet the information requirements of the general public and to facilitate 
access to information sources. Europa symbolises the new concepts of 'e- 
Commission', 'e-Europe' and 'e-governance' and should represent the 
interface for EU governance and its most up-to-date practices. Its main 
features are interactivity, rapid consultations, and a simplified 
administrative practice. Connected to this issue is the entry into force of 
the regulation on access to documents, which implements Article 255 of 
the Treaty of Amsterdam. This regulation represents a major challenge 
for the EU institutions and requires a rapid and effective response to 
make citizens aware of their rights.

Access to documents - a fundamental right

Governance means rules, processes and behaviour that affect the way in 
which powers are exercised at European level, particularly as regards 
openness, participation, accountability, effectiveness and coherence.12 
These five principles are important for establishing more democratic 
governance. Democracy depends on people being able to take part in 
public debate. In order to achieve this, they must have access to reliable 
information on European issues and must be able to scrutinise the policy 
process in its various stages.

Major progress was made in 2001 with the adoption of new rules giving 
citizens greater access to EU documents: the fundamental document in 
this respect is Regulation 1049/2001 of the European Parliament and 
the Council of 30 May 2001.13 The first paragraph of the regulation 
stresses its link to Article 255 of the EC Treaty, which protects the 
concept of openness:
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... openness enables citizens to participate more closely in 
the decision-making process and guarantees that the 
administration enjoys greater legitimacy and is more 
effective and more accountable to the citizen in a democratic 
system. Openness contributes to strengthening the 
principles of democracy and respect for fundamental rights 
as laid down in the Charter of Fundamental Rights of the 
European Union.

It is important to stress the two fundamental elements to which the 
regulation refers throughout its text: Article 255 of the European 
Communities' Treaty and the Charter of Fundamental Rights of the 
European Union.

Article 255, a new article introduced by the Treaty of Amsterdam, reads 
as follows:

Any citizen of the Union, and any natural or legal person 
residing or having its registered office in a Member State, 
shall have a right of access to European Parliament, Council 
and Commission documents ... General principles and 
limits on grounds of public or private interest governing 
this right of access to documents shall be determined by 
the Council ... within two years of the entry into force of 
the Treaty of Amsterdam. Each institution referred to 
above shall elaborate in its own Rules of Procedure specific 
provisions regarding access to its documents.14

In Nice, on 7 December 2000, the European Parliament, the Council 
and the Commission solemnly proclaimed the Charter of Fundamental 
Rights of the European Union.13 Chapter V of the Charter is the chapter 
dedicated to citizens' rights and among other rights (the right to vote 
and to stand as a candidate at European and at municipal elections, the 
right to good administration, etc) it sets out the right of access to 
documents.

Article 42 of the Charter declares that:

Any citizen of the Union, and any natural or legal person 
residing or having its registered office in a Member State, 
has the right of access to European Parliament, Council 
and Commission documents.16
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Moreover, in its general provisions the Charter refers to rights guaranteed 
by the Convention for the Protection of Human Rights and Fundamental 
Freedoms,17 the meaning and scope of which are meant to be the same as 
those laid down by the Convention.18

The above quoted Regulation 1049/2001 is not a complete innovation in 
the framework of European citizens' right of access to documents. It rather 
consolidates the initiatives that EU institutions have already taken with 
a view to improving the transparency of the decision-making process. Its 
purpose is to give the fullest possible effect to the right of public access to 
documents and to lay down the general principles and limits on such 
access.19

Since the question of access to documents is not covered by provisions of 
the Treaties establishing the European Coal and Steel Community and 
the European Atomic Energy Community, the European Parliament, the 
Council and the Commission should draw guidance from Regulation 
1049/2001 as regards documents concerning the activities covered by 
those two Treaties.

Following this regulation, wider access to documents should be granted 
in cases where the institutions are acting in their legislative capacity. 
Such documents should be made accessible directly and to the greatest 
possible extent. Access to documents should be granted by the European 
Parliament, the Council and the Commission not only to documents 
drawn up by the institutions themselves, but also to documents received 
by them.20 In principle, all documents of the institutions should be 
accessible to the public. However, certain public and private interests 
should be protected by way of exceptions.21

Particular attention should be drawn to some of the definitions provided 
by Regulation 1049/2001. For the purpose of this Regulation, 'document' 
shall mean:

... any content whatever its medium (written on paper or 
stored in electronic form or as a sound, visual or 
audiovisual recording) concerning a matter relating to the 
policies, activities and decisions falling within the 
institution's sphere of responsibility.22

Applications for access to a document are possible in any written form, 
including electronic form, in one of the EU languages and in a



30 Archives and Manuscripts Vol. 31, No. 2

sufficiently precise manner to enable the EU institution to identify the 
document.23

The applicant is not obliged to state reasons for the application. Within 
fifteen working days from registration of the application, the institution 
must either grant access to the document requested and provide access 
within that period or, in a written reply, state the reasons for the total or 
partial refusal, and inform the applicant of his or her right to make a 
confirmatory application.24 The applicant may have access to documents 
either by consulting them on the spot or by receiving a copy, including, 
where available, an electronic copy, according to the applicant's 
preference.25 Documents must be supplied in an existing version and 
format (including electronically or in an alternative format such as 
Braille, large print or tape) with full regard to the applicant's preference.

To make citizens' rights under this Regulation effective, each institu 
tion is required to provide public access to a register of documents.26 
Access to the register should be provided in electronic form.27 For each 
document the register is to contain a reference number (including, where 
applicable, the inter-institutional reference), the subject or a short de 
scription of the content of the document and the date on which it was 
received or drawn up and recorded in the register. The institutions are 
required take the measures necessary to establish a register, which was 
to be operational by 3 June 2002. In this way, each institution is re 
quired to adapt its rules of procedure to the provisions of Regulation 
1049/2001.28

Document management - a strategy for access

How do EU archives face the new challenge of Regulation 1049/2001? 
How do they interact with European citizens' greater awareness 
regarding their rights of access to documents? The EU institutions (and 
their archives) have reacted in different ways to the implementation of 
Regulation 1049/2001. As a fully comprehensive comparative scheme 
of all definitions and procedures adopted by all the EU institutions 
would be a too complex task to be summarised in an article, I will 
concentrate here only on the most interesting definitions and measures 
applied.

First of all, special attention should be given to the fact that while 
Regulation 1049/2001 does not mention the establishment of a document
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management system to implement the new rules, both the Commission 
and the Parliament have viewed it as an essential requirement to comply 
with the new rules. A complete document management model is in fact 
what the Commission, amending its Rules of Procedure, proposes to 
comply with the provisions of Regulation 1049/2001.29

The Commission has been the first EU institution to stress that efficient 
document management is an essential prerequisite for an effective policy 
of public access to documents.30 Consequently, all the Commission's 
documents are considered as products of activities and decisions in the 
political, legislative, technical, financial and administrative fields, and 
must be managed on the basis of certain rules. The documents form a 
direct link with the institution's current activities, similarly they reflect 
the Commission's past activities in its dual capacity as a EU institution 
and European public administration.

The rules must ensure that the Commission is able, at any time, to 
provide information on the subjects for which it is accountable. The 
documents and files kept by the Commission must therefore preserve 
the institution's memory, facilitate the exchange of information, provide 
proof of operations carried out, and meet the department's legal 
obligations. Implementation of the abovementioned rules requires the 
establishment of a filing plan, which will form part of the institution's 
activity-based management and will improve openness and access to 
documents. Finally, the establishment of a register containing the 
references of documents drawn up or received by the Commission will 
help citizens to exercise their right of access.31

Furthermore, the Commission, in its definition of the term 'document', 
goes beyond the basic elements proposed by Regulation 1049/2001, by 
integrating it into a wider document management concept. For the 
Commission, document shall mean 'any content drawn up or received 
by the Commission concerning a matter relating to the policies, activities 
and decisions falling within the institution's competence and in the 
framework of its official tasks, in whatever medium (written on paper 
or stored in electronic form or as a sound, visual or audio-visual 
recording).'32 The definition of the term file is also interesting:

... the core around which the documents are organised in
line with the institution's activities, for reasons of proof,
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justification or information and to guarantee efficiency in 
the work.33

This definition, and the measures accompanying it, represent an absolute 
innovation in the institution's terminology. According to the Commission, 
document management must therefore ensure:

... the due creation, receipt and storage of documents, the 
identification of each document by means of appropriate 
signs enabling it to be filed, searched for and easily referred 
to, the preservation of the institution's memory, retention 
of proof of activities undertaken and fulfilment of the 
department's legal obligations, easy exchange of 
information and compliance with the Commission's 
obligations as regards openness.34

Documents shall undergo the following operations: registration, filing, 
storage and transfer to the Historical Archives.35 The Commission also 
suggests the regular updating of these rules, in step with the 
development of new information and communication technologies, 
changes in documentary sciences and the results of international 
research, including the emergence of new standards in the field.36

In May 2002, the European Parliament adopted a decision on public 
access to documents which represents a comprehensive document 
management system.37 The Parliament considers this system an essential 
tool enabling it to comply with community law on document access 
and ensuring that it upholds basic standards for good public 
administration. The Parliament underlines also that the implementation 
of these new measures will lead to important changes to administrative 
practices in the institution.

The new document management measures cover the most important 
aspects of a DMS: the treatment of the correspondence (incoming and 
outgoing),38 the registration of documents,39 preservation of 
documents,40 data transfer to the register and updating of the register,41 
and rules concerning records transfer to the archives.42 Shortly after 
Regulation 1049/2001 came into force, the Parliament was able to 
provide an efficient system for registration, to overcome the backlog 
and to present a wide range of documents43 directly accessible through 
the register.44
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As early as May 1998, the Council had decided, first among the EU 
institutions, to create a register intended to contain the titles, dates and 
document numbers of unclassified Council documents.45 However, 
when it amended its Rules of Procedure in order to comply with Regulation 
1049/2001, it did not develop a document management system.46

The Council has an almost restrictive vision regarding its procedures. 
The public register of Council documents47 is meant to indicate which 
documents drawn up after 1 July 2000 have already been released to 
the public.48 All Council documents are open to the public, provided 
that they are not classified and that they are legislative documents 
(meaning documents concerning the examination and adoption of 
legislative acts).49 Compared to the definition given by Regulation 1049/ 
2001, the Council has a restrictive definition of which kind of documents 
should be made available to the public:

... documents of which neither the Council nor a Member 
State is the author, which have been made public by their 
author or with his agreement, provisional agenda of 
meetings of the Council in its various formations, any text 
adopted by the Council and intended to be published in 
the Official Journal, provisional agenda of committees and 
working parties, other documents, such as information 
notes, reports, progress reports and reports on the state of 
discussions in the Council or one of its preparatory bodies 
which do not reflect individual positions of delegations, 
excluding Legal Service opinions and contributions.50

Future developments

Despite the amendments to procedures in the three major EU 
institutions (following Regulation 1049/2001), the Charter of 
Fundamental Rights of the European Union and article 255 of the EC 
Treaty still open up further questions concerning EU citizens' rights of 
access to documents.

Firstly, the European Convention's Working Group II is working at the 
moment on the possible integration of the Charter of Fundamental Rights 
of the European Union into the reorganised Treaties.51 Reaffirming the 
rights and freedoms resulting from the constitutional traditions of the 
Member States and their international and European obligations, the
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Charter's status should not be inferior to the EC Treaties. However, the 
procedures and consequences of an incorporation of the Charter into the 
Treaties and the consequences of an eventual accession by the European 
Union to the European Convention on Human Rights (ECHR) are still 
open questions awaiting a political response.52

Secondly, the European Parliament, the Council and the Commission 
are implementing the amendments to their rules of procedure in 
application of Regulation 1049/2001, but the right of access to 
documents must be extended to all EU institutions and bodies. 
Currently, the treaty-based right of access to documents is limited to 
documents held by the European Parliament, the Council and the 
Commission. This creates an imbalance, as European citizens may be 
denied scrutiny of other institutions and bodies whose work has an 
impact on their daily lives. An extension of the right of access to 
documents should preferably be made by amendment of Article 255 of 
the EC Treaty.

It is equally important to strengthen and improve the right of EU 
officials to freedom of expression. Today, EU officials are under an 
almost total obligation of confidentiality. The present rules could, in 
theory, lead to the absurd result that an official who has an obligation 
to give a citizen access to a document under Regulation 1049/2001 could 
be subject to disciplinary proceedings under the Staff Regulations for 
orally conveying the same information.53

Eric Ketelaar speaks about 'archives of the people, by the people and 
for the people',54 while Jacques Derrida points to the imperative of any 
political power to control Archive and Memory.55 According to Verne 
Harris 'mediating such tensions should be the vision and mission of 
the twenty-first century ... because it is our calling, as archivists, as 
workers, as human beings'.56 For EU archivists this means becoming 
and remaining conscious of such tensions and being enduring mediators 
of them.
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